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DETAILED ACTION 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 
A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claims 15-18, 21-24, 27-31 and 33 are rejected under 35 U.S.C, 102(b) as being 
anticipated by Sertich (U.S. Pat. No. 5,800,550). Sertich discloses the following of claim 
15: an intervertebral implant for a human spine, comprising: a cage element (30) 
comprising a superior surface (32) and an inferior surface (34), wherein the inferior 
surface of the cage element is configured to engage a first vertebra of the human spine 
(col. 2, lines 35-37; see Figure 2), and wherein the superior surface of the cage element 
comprises a first opening (54 or 56); an insert (70) comprising a superior surface (74) and 
an inferior surface (72), wherein the insert is configured to be positioned at least partially 
in the cage element (see Figure 1 A); and an expansion member (98, 1 14, 1 18) configured 
to be advanced through an opening (44) in a side of the cage element to expand the 
intervertebral implant by elevating the insert and moving a portion of the insert through 
the opening in the superior surface of the cage element, thereby increasing a height of the 
intervertebral implant and allowing the superior surface of the insert to engage the second 
vertebra of the human spine (col. 7, lines 34-47; see Figures 2, 9). 

Sertich discloses the following of claim 16: the intervertebral implant of claim 
15, wherein intervertebral implant is configured such that the direction of movement of 
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the expansion member (horizontal) is substantially perpendicular* to the direction of 
movement of the insert (vertical; see Figure 1 A). 

Sertich discloses the following of claim 17: the intervertebral implant of claim 
15, wherein the expansion member is configured to be advanced between an interior 
surface of the cage element and the inferior surface of the insert (see Figure 1 A). 

Sertich discloses the following of claim 18: the intervertebral implant of claim 
15, wherein the superior surface of the insert comprises osteoconductive mesh structure 
(col. 4, lines 17-21). 

Sertich discloses the following of claim 21 : an intervertebral implant for a human 
spine, comprising: a cage element (30) comprising a superior surface (32) and an inferior 
surface (34), wherein the inferior surface of the cage element is configured to engage a 
first vertebra of the human spine (col. 2, lines 35-37; see Figure 2), and wherein the 
superior surface of the cage element comprises an opening (54 or 56); an insert (70) 
comprising a superior surface (74) and an inferior surface (72), wherein the insert is 
configured to be positioned in the cage element such that the inferior surface of the insert 
is inside of the cage element and the superior surface of the insert is outside of the cage 
element (see Figure 1 A); and an expansion member (98, 1 14, 118) configured to be 
advanced through an opening (44) in a side of the cage element to elevate at least a 
portion of the insert through the opening in the superior surface of the cage element , 
thereby increasing a height of the intervertebral implant and allowing the superior surface 
of the insert to engage the second vertebra of the human spine (col. 7, lines 34-47; see 
Figures 2, 9). 
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Sertich discloses the following of claim 22: the intervertebral implant of claim 
21, wherein the intervertebral implant is configured such that the direction of movement 
of the expansion member (horizontal) is substantially perpendicular to the direction of 
movement of the insert (vertical; see Figure 1 A). 

Sertich discloses the following of claim 23: the intervertebral implant of claim 
21, wherein the expansion member is configured to be advanced between an interior 
surface of the cage element and the inferior surface of the insert (see Figure 1 A). 

Sertich discloses the following of claim 24: the intervertebral implant of claim 
21, wherein the superior surface of the insert comprises osteoinductive mesh structure 
(col. 4, lines 17-21). 

Sertich discloses the following of claim 27: an intervertebral implant for a human 
spine, comprising: a cage element (30) with a superior surface (32) and an inferior 
surface (34), wherein the inferior surface of the cage element comprises a first opening 
(58 or 60) and the superior surface of the cage element comprises a second opening (54 
or 56); a first insert (element 70 that is located at element 58 or 60) configured to be 
positioned in the cage element proximate the first opening; a second insert (element 70 
that is located at element 54 or 56) configured to be positioned in the cage element 
proximate the second opening (see Figure 1 A); and an expansion member (98, 1 14, 118) 
configured to be advanced through a third opening (44) in the cage element to expand the 
intervertebral implant by engaging the first insert and the second insert after the 
intervertebral implant is positioned between a first vertebra and a second vertebra of the 
human spine, wherein engaging the first insert comprises moving a portion of the first 
insert through the first opening of the cage element such that an inferior surface of the 
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first insert engages the first vertebra of the human spine, and wherein engaging the 
second insert comprises moving a portion of the second insert through the second 
opening of the cage element such that a superior surface of the second insert engages the 
second vertebra of the human spine (col. 7, lines 34-47; see Figures 2, 9). 

Sertich discloses the following of claim 28: the intervertebral implant of claim 
27, wherein intervertebral implant is configured such that the direction of movement of 
the expansion member (horizontal) is substantially perpendicular to the direction of 
movement of the fir st insert and the second insert (vertical; see Figure 1 A). 

Sertich discloses the following of claim 29: , the intervertebral implant of claim 
27, wherein the expansion member is configured to be advanced between a superior 
surface of the first insert (72 of lower element 70) and an inferior surface of the second 
insert (72 of upper element 70). 

Sertich discloses the limitations of claims 30 and 31 in col. 4, lines 17-21. 

Sertich discloses the following of claim 33: the intervertebral implant of claim 
27, wherein expanding the intervertebral implant comprises increasing a height of the 
intervertebral implant (col. 7, lines 34-47). 

Claim Rejections - 35 USC §103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 

obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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Claims 19, 25, and 32 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sertich in view of Larsen et al. (U.S. Pat. No. 5,782,832). Sertich discloses the 
invention substantially as claimed, however, Sertich does not disclose a raised portion of 
the inferior surface of the cage that will inhibit backout of the expansion member. Larsen 
et al. teaches such a projection in col. 8, lines 8-29 for the purpose of traversing 
movement within the interior of the implant. Therefore, it would have been obvious to 
one of ordinary skill in the art at the time the invention was made to. include a raised 
portion of the inferior surface of the cage in order to inhibit backout of the expansion 
member by traversing movement within the interior of the implant. 

Claims 20, 26, and 34 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Sertich in view of Fleischmann et al. (U.S. Pat. No. 6,375,682). Sertich discloses 
the invention substantially as claimed, however, Sertich does not disclose increasing the 
expansion member's height to increase the implant's height. Fleischmann et al. teaches 
this in col. 1, lines 8-24 and in col. 8 for the purpose of adjusting the height to the desired 
intervertebral spacing of the spine. Therefore, it would have been obvious to one of 
ordinary skill in the art at the time the invention was made to increase the expansion 
member's height to increase the implant's height in order to adjust the height to the 
desired intervertebral spacing of the spine. 

Response to Arguments 

In view of the amendments to the specification and claims 20, 26, and 34, the 
objections to the drawings and the 35 USC § 1 12 claim rejections are withdrawn. 

Applicant's arguments filed 6/21/2007 have been fully considered but they are not 
persuasive. The Applicant contends that the Sertich and the Larsen et al. references do 
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not disclose the featured limitations claimed in the application. However, claims in a 
pending application should be given their broadest, reasonable interpretation. In re 
Pearson, 181 USPQ 641 (CCPA 1974). Regarding claims 15, 16, 21, 22, 27, and 28, the 
Applicant contends that the Sertich reference does not disclose an "expansion member." 
However, the expansion member cited in the previous office action and above has 
platforms that contribute to the expansion of the pegs in a perpendicular into the adjacent 
vertebrae. Also, regarding claims 17, 23, and 29, the expansion member progresses 
forward between the superior and inferior surfaces as it is turned. Please see col. 7, lines 
5-48 for further clarification. The Applicant also contends that the Sertich reference 
discloses no osteoconductive mesh structure. However col. 4, lines 17-24 discloses the 
use of autologous cancellous bone, which inherently is a mesh structure that will promote 
bone ingrowth and fusion. Regarding claim 33, the Applicant contends that the Sertich 
reference does not disclose an intervertebral implant that increases in height. However, 
Sertich discloses how the pegs of the intervertebral implant expand in height in col. 7, 
lines 34-47. 

Regarding claims 19, 25, and 32, the Applicant contends that the Sertich reference 
in combination with the Larsen et al. reference does not teach an interior surface element 
with a raised portion to inhibit backout of the expansion member. However, Figures 21- 
24 and col. 8, lines 8-29 discloses the elements that meet these limitations. Camming 
blocks 412 and 416 work in conjunction with elements 422 and 410 to hold the implant in 
place. 
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Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of 
time policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of the 
advisoiy action. In no event, however, will the statutory period for reply expire later than 
SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Ann Schillinger whose telephone number is (571) 272- 
6652. The examiner can normally be reached on Mon. thru Fri. 9 a.m. to 4 p.m.. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Corrine McDermott can be reached on (571) 272-4754. The fax phone 
number for the organization where this application or proceeding is assigned is 571-273- 
8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. Status 
information for unpublished applications is available through Private PAIR only. For 
more information about the PAIR system, see http://pair-direct.uspto.gov. Should you 
have questions on access to the Private PAIR system, contact the Electronic Business 
Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a USPTO 
Customer Service Representative or access to the automated information system, call 
800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



Ann Schillinger 
September 9, 2007 



ALVIN J. STEWART 
PRIMARY EXAMINER 



